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PMANOAL  ASSISTANCE  FOR  LOCAL  EDUCA¬ 
TIONAL  AGENCIES  IN  AREAS  AFFECTED  BY 
FEDERAL  ACTIVITY 

Propoted  Ruiomoking 

AGENCY;  Office  of  Education,  HEIW. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing. 

SUMMARY:  The  Commissioner  of 
Education  proposes  to  amend  the  reg¬ 
ulations  that  govern  the  award  of  Fed¬ 
eral  assistance  to  school  districts  that 
enroll  certain  categories  of  children 
receiving  free  public  education  in 
areas  affected  by  Federal  activities. 

The  amendments  are  designed  to 
insure  the  safety  of  children  who  are 
educated  on  federally  owned  property, 
and  to  make  certain  that  handicapped 
children  have  access  to  educational 
programs  located  on  federally  owned 
property. 

DATES:  Comments  must  be  received 
on  or  before  April  2, 1979. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  William  L.  Stormer, 
Office  of  Education,  Room  2107-A,  400 
Maryland  Avenue,  S.W.,  Washington, 
D.C.  20202. 

Written  comments  received  in  re¬ 
sponse  to  this  notice  will  be  available 
for  public  inspection  in  the  office  indi¬ 
cated  above  on  Mondays  through  Fri¬ 
days  between  8:30  a.m.  and  4:00  p.m. 
except  on  Federal  holidays. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  L.  Stormer  (202)  245-8427. 
SUPPLEMENTARY  INFORMATION: 
Background 

LEGISLATIVE  HISTORY 

Section  10  of  Pub.  L.  81-815  provides 
for  direct  Federal  construction  of 
school  facilities  for  children  residing 
on  Federal  property.  It  was  adopted  to 
serve  two  situations  where  the  Com¬ 
missioner  should  take  the  responsibili¬ 
ty  to  provide  school  facilities  for  chil¬ 
dren  residing  on  Federal  property; 

Section  iWaMJ)— where  State  law 
precludes  the  expenditure  of  funds  to 
educate  children  on  Federal  property. 

Section  J  0(a)(2)— where  the  local 
educational  agency  (LEA)  is  unable  to 
provide  a  suitable  free  public  educa¬ 
tion  for  children  residing  on  Federal 
property. 


PRIORITY  RANKING 

Funding  priorities  for  Section  10 
were  initiated  to  distribute  limited 
funds.  Groups  for  establishing  priority 
in  funding  at  present  are  as  follows: 

1.  Repairs  to  existing  Federally- 
owned  school  facilities  for  children’s 
safety. 

2.  Upgrading  for  facility  transfer 
where  a  local  educational  agency  has 
assured  the  Commissioner  that  it  will 
apply  for  and  accept  ownership  of  the 
Federaly-owned  facilities. 

3.  Upgrading  or  new  construction  or 
both  to  provide  facilities  for  unhoused 
students. 

4.  New  construction,  remodeling  or 
rehabilitation  necessary  to  permit  the 
implementation  of  a  contemporary 
education  program. 

AUTHORITY.TO  INITIATE  STUDY 

The  Commissioner  of  Education  di¬ 
rected  the  initiation  of  an  in-depth 
study  to  analyze  Section  10  school  con¬ 
struction  needs. 

FINDINGS 

The  findings  of  the  in-depth  study, 
projected  a  total  cost  estimate  of 
$198,231,641  ($200  million)  in  FY  1976 
dollars  to  repair,  upgrade  or  construct 
school  facilities  to  provide  for  contem¬ 
porary  educational  programs.  Con¬ 
struction  estimates  for  upgrading  ex¬ 
isting  facilities  to  meet  life  safety  and 
handicapped  access  standards  total  ap¬ 
proximately  $10.5  million  in  1976  dol¬ 
lars. 

Estimates  for  construction  of  re¬ 
placement  facilities  where  upgrading 
is  not  sufficient  to  meet  life  safety 
standards  total  approximately  $60  mil¬ 
lion  in  1976  dollars. 

For  the  purpose  of  this  estimate,  it 
is  assumed  that  the  responsible  LEA  is 
unable  to  provide  a  suitable  free 
public  education  for  the  children  con¬ 
cerned.  A  determination  to  this  effect, 
of  course,  will  be  required  prior  to  the 
initiation  of  any  extensive  remodeling 
or  new  construction. 

The  ill-depth  study  disclosed  many 
instances  where  existing  school  facili¬ 
ties  are  simply  inadequate  to  house 
the  total  number  of  pupils  enrolled. 
Large  numbers  of  children  are  re¬ 
quired  to  be  housed  in  makeshift  facil- 
4ties,  such  as  those  that  have  been 
abandoned  from  the  use  they  original¬ 
ly  served. 

Some  of  the  pupil  membership  in¬ 
creases  have  resulted  from  Depart¬ 
ment  of  Defense  programs  to  con¬ 
struct  additional  on-F>ost  military 
family  housing  units  at  an  accelerated 
pace  over  the  past  several  years,  or 
from  a  change  in  the  basic  mission  the 
installation  serves. 

The  safety  of  children  being  educat¬ 
ed  in  buildings  under  the  Commission¬ 
er’s  cognizance  is  a  first  priorty.  A  por¬ 


tion  of  the  construction  needed  to 
bring  existing  facilities  up  to  life 
safety  standards  requires  only  repairs 
or  upgrading  activities.  Construction 
can  be  performed  which  will  meet  life 
safety  standards  and  achieve  access 
for  the  handicapped  equal  to  that 
called  for  by  Section  504  of  the  Reha¬ 
bilitation  Act  of  1973. 

Certain  Section  10  facilities,  howev¬ 
er,  cannot  be  made  life  safe  (i.e.,  old 
wooden  buildings  with  an  unaccepta¬ 
ble  “bum  rate”)  and,  therefore,  con¬ 
struction  of  replacement  facilities  is 
required. 

In  these  cases,  the  current  priority 
system  precludes  the  Commissioner 
from  targeting  money  toward  major 
renovation  or  new  construction  ef¬ 
forts. 

AMENDMENTS  TO  THE  REGULATIONS 

Modification  of  the  priorities,  by 
regulation,  of  existing  funding  priority 
groupings  to  be  promulgated  are  as 
follows: 

1.  Emergency  repairs  for  the  chil¬ 
dren’s  safety. 

2.  Upgrading  and  new  construction 
to  meet  life  safety  and  handicapped 
access  standards. 

3.  Upgrading  to  provide  facility 
transfers  to  local  educational  agencies. 

4.  Upgrading  to  provide  facilities  for 
unhoused  children. 

5.  Upgrading  and/or  new  construc¬ 
tion  to  provide  contemporary  educa¬ 
tional  programs. 

Criteria  by  which  to  judge  “suitable 
free  public  education”  and  “ability  to 
provide  suitable  free  public  education” 
have  never  been  defined  in  the  regula¬ 
tions  or  the  law.  Without  established 
criteria  and  a  revision  of  priorities,  ap¬ 
plicants  cannot  be.  sure  of  their  eligi¬ 
bility  status.  ’These  two  proposed 
amendments  will  alleviate  the  present 
shortcoming. 

This  definition  of  suitable  free 
public  education  is  distinguished  from 
the  definition  of  “free  appropriate 
public  education”  given  in  Section  602 
(18)  of  the  Education  of  the  Handi¬ 
capped  Act.  Although  the  definitions 
may  have  similar  application  to  the 
situation  of  handicapped  children  in 
certain  instances,  the  latter  definition 
applies  specifically  to  special  educa¬ 
tion  and  related  services. 

The  primary  standard  against  which 
to  measure  an  LEA’s  suitability  will  be 
that  which  is  commonly  provided  in 
the  State.  The  school  attended  by  a 
pupul  residing  on  Federal  property 
must  be  within  the  State’s  established 
maximum  commuting  distance  from 
that  pupil’s  home. 

The  programs  of  instruction  offered 
or  which  can  be  offered  must  meet 
minimum  standards  for  State  accredi¬ 
tation  or  approval.  In  the  event  a 
State  has  not  established  minimum 
educational  requirements,  the  Com- 
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missioner  then  may  apply  appropriate 
accreditation  associations  standards  to 
assess  suitability  of  the  LEA’s  program 
of  instruction. 

Examination  will  also  be  made  of 
the  ability  of  the  LEA  to  provide  suit¬ 
able  free  public  education,  particularly 
as  it  applies  to  school  construction. 
Operational  indicators  would  be  the 
percentage  of  the  LEA’s  bonded  in¬ 
debtedness;  the  present  level  of  debt 
service;  and  the  amount  of  resources 
the  LEA  has.  State,  local  and  Federal, 
to  provide  minimum  school  facilities 
for  the  children  to  be  housed. 

The  following  changes  are  being 
made: 

1.  Under  §  114.1  Definitions. 

Add  a  new  definition  (a-1)  “Ability 
to  provide  suitable  free  public  educa¬ 
tion”  before  (a)  “Act.” 

2.  Add  a  new  definition  (x-1)  “Suit¬ 
able  free  public  education”  after  (w) 
“Subpriority  indices.” 

3.  Under  §  114.5  Determination  of 
priority  indices  and  priority  group¬ 
ings  for  applications. 


§111.1  Dermitions. 

As  used  in  this  part,  the  term: 

(a-1)  Ability  to  provide  a  suitable 
free  public  education  for  the  purposes 
of  section  10  of  the  Act.  The  Commis-^ 
sloner  considers  a  local  educational' 
agency  (LEA)  able  to  provide  a  suit¬ 
able  free  public  education  if  the  LEA— 

(a)  Has  the  authority  under  State 
law  to  provide  suitable  free  public  edu¬ 
cation  to  pupils  residing  on  Federal 
property; 

(b)  Has  not  refused  to  provide  that 
education: 

(c)  Has  the  authority  to  provide  edu¬ 
cational  facilities  on  property  it  does 
not  own  where  the  LEA  determines 
that  the  property  is  necessary  to  serve 
pupils  residing  on  Federal  property; 
and 

(d)  Has  the  actual  or  potential  finan¬ 
cial  resources  and/or  facilities  to  pro¬ 
vide  that  education. 


Under  subparagraph  (b)(2)  add  a 
new  item  (ii)  and  change  (ii)  to  (iii), 
(iii)  to  (iv),  and  (iv)  to  (v). 

The  new  priority  is  as  follows: 

(ii)  Applications  in  cases  where  up¬ 
grading  or  new  construction  or  both  is 
necessary  to  meet  life  safety  and 
handicapped  access  standards. 

These  proposed  rules  deal  only  with 
specific  amendments  and  will  be  re¬ 
codified  under  Operation  Common 
Senpe  early  in  1979. 

(Catalog  of  Federal  Domestic  Assistance 
Nos.  13.477,  School  Assistance  in  Federally 
Affected  Areas— Construction) 

Dated:  December  1, 1978. 

Ernest  L.  Boyer, 

U.S.  Commissioner  of  Education. 

Approved:  February  7, 1979. 

Joseph  A.  Califano,  Jr., 

Secretary  of  Health, 

Education,  and  Welfare. 


PART  114— ASSISTANCE  FOR  SCHOOL  CON¬ 
STRUCTION  IN  AREAS  AFFECTED  BY  FEDER¬ 
AL  ACTIVITIES 


*  •  •  *  * 


(X-1)  Free  public  education  is  consid¬ 
ered  “suitable”  for  purposes  of  Section 
10  of  the  Act  if— 

( 1 )  The  primary  language  of  instruc¬ 
tion  is  English;  and 

(2)  The  school  facility  which  a  pupil 
.attends  or  would  attend  is  within  the 
State’s  established  maximum  commut¬ 
ing  distance  from  a  pupil’s  home;  and 

(3)  The  programs  of  Instruction  of¬ 
fered  or  which  can  be  offered  with 
combined  local.  State,  and  Federal  re¬ 
sources  meet  standards  for  State  ac¬ 
creditation  or  approval.  If  the  particu¬ 
lar  State  has  not  established  standards 
for  accreditation  or  approval,  the 
Commissioner  applies  appropriate  ac¬ 
creditation  associations’  standards  to 
assess  suitability  of  the  local  educa¬ 
tional  agency’s  program  of  instruction; 
or 

(4)  In  the  judgment  of  the  Commis¬ 
sioner,  an  arrangement  under  section 
10  would  operate,  because  of  adverse 
social  and  political  factors,  to  the  seri¬ 
ous  detriment  of  the  children  to  be 
served. 


*  *  •  •  * 

(20  U.S.C.  640(a)(2)) 


§114.5  Determination  of  priority  indices 
and  priority  groupings  for  applications. 

*  •  •  *  * 

(b)  For  requests  under  section  10  of 
the  Act.  a  priority  index  will  be  deter¬ 
mined  for  the  first  pending  requested 
project  of  each  applicant  by  adding  (1) 
the  percentage  that  the  estimated 
number  of  children  for  whom  mini¬ 
mum  school  facilities  are  to  be  pro¬ 
vided  is  of  the  total  estimated  number 
of  all  children  residing  and  attending 
school  on  the  installation  at  the  close 
of  the  applicable  period;  and  (2)  the 
percentage  of  the  estimated  school 
membership  at  such  installation  which 
is  without  minimum  school  facilities 
as  of  the  same  time.  However,  in  no 
case  will  the  combined  percentage 
used  in  determining  the  priority  index 
exceed  twice  the  percentage  arrived  at 
in  subparagraph  ( 1 )  of  this  paragraph. 
In  determining  the  order  of  priority 
for  approving  applications  under  sec¬ 
tion  10,  applications  will  be  classified 
in  priority  groups  for  establishing  pri¬ 
ority  in  funding  from  funds  allocated 
for  applications  under  section  10  as 
prescribed  in  paragraph  (c)  of  §  114.4 
and  a  priority  listing  will  be  estab¬ 
lished  for  each  such  group  in  the  fol¬ 
lowing  order:  (i)  Applications  request¬ 
ing  major  repairs  necessary  for  the 
safety  of  school  children  or  to  prevent 
further  deterioration  of  existing 
school  facilities;  (ii)  applications  in 
cases  where  upgrading  or  new  con¬ 
struction  or  both  is  necessary  to  meet 
life  safety  and  handfcapped  access 
standards;  (iii)  applications  in  cases 
where  the  local  educational  agency 
which  operates  the  school  program  in 
school  facilities  located  on  Federal 
property  has  given  assurance  and  a 
hrm  commitment  to  the  Commissioner 
that,  upon  completion  of  the  proposed 
project,  it  will  accept  ownership  of 
such  school  facilities  under  section 
10(b)  of  the  Act;  (iv)  applications  in 
cases  where  there  are  unhoused 
pupils;  and  (v)  applications  requesting 
the  construction  of  capacity  or  nonca¬ 
pacity  school  facilities,  or  the  rehabili¬ 
tation  or  remodeling  of  existing  school 
facilities  which  is  required  to  bring  the 
school  facilities  up  to  a  standard 
which  will  permit  the  offering  of  a 
contemporary  educational  program. 

(20  U.S.C.  640) 

[FR  Doc.  79-4871  Filed  2-13-79;  8:45  ami 
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